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Currently a European patent is centrally
examined and, once granted, is split into a
bundle of national rights for each member state
that the proprietor requests. Under two new
proposed EU regulations a new option is
provided for a unitary European patent right,
valid across the majority of Member States of the
European Union.

Getting to this position has not been without
controversy. One of main issues of previous
attempted agreements has been the issue of
how languages are dealt with. Spain and Italy
remain opposed to the idea because of the
inevitable compromises that would result from
introducing a single right. However, this has not
stopped the remaining 25 EU Member States
party to the European Patent Convention (EPC)
from continuing to work towards an agreement,
using the enhanced cooperation procedure.

On 13 April 2011 the European Commission
adopted the two proposals implementing
enhanced cooperation in the area of unitary
patent protection. The first is a proposed
regulation of the European Parliament and the
Council of the European Union “implementing
enhanced cooperation in the area of the creation
of unitary patent”. The second is a proposed
regulation of the Council, “implementing
enhanced cooperation in the area of the creation
of unitary patent protection with regard to the
applicable translation arrangements”. The
proposed regulations now need to be approved
by the Council of the European Union and the
European Parliament.

On 27 June 2011 the Council of the European
Union published their general approach to the
two proposed Regulations. We take a look at
the latest proposals.

A Unitary Patent

Under the new system, patent proprietors will still
have two ways of obtaining separate and distinct
patent rights in each designated EPC member
state: 1) applying for a patent directly in each
member state of interest, and 2) filing a
European Patent application centrally at the
European Patent Office (EPO). Additionally,
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patent proprietors will now be able to request
that a patent granted by the EPO has a unitary
effect, resulting in a single right covering the
Member States that participate in the new
agreement.

The proposed unitary right does not therefore
replace the existing system. Instead, it enhances
it, as proprietors will have more choice in
deciding how they achieve their desired
coverage across Europe. For example, a
proprietor may choose to request a unitary right
covering the 25 participating Member States and
also choose to separately validate their patent in
Spain, Italy and any of the other EPC contracting
states that do not participate in the new
agreement.

As the legislation currently stands, the patent
proprietor must request unitary effect for their
granted patent within one month of the date of
the publication of the mention of the grant in the
European Patent Bulletin.

The Language Issue

Given that language has been the most
contentious issue to overcome, it is not
surprising that this topic is subject to a separate
Council Regulation.

The draft legislation begins by stating that once a
European patent with unitary effect has been
published in the language of the proceedings
(English, French or German), along with a
translation of the claims into the other two official
languages of the European Patent Office, “no
further translations are required.” The aim is to
reduce the cost of obtaining patent protection
across Europe by reducing the burden of
obtaining  translations and reducing the
administration requirements involved. However,
this leads to the potential problem that a
European patent may cover the actions of a
citizen of a Member State but would not be
available in their native language. How would
such a citizen be expected to know if they are
infringing or not?

The proposed solution is to use automatic
machine translations into all languages of the
Union. The EPO is responsible for this task, and
work is in progress. Until the new translation
system is ready, a set of transitional provisions
will be followed. According to the draft
provisions, if the patent was prosecuted before
the EPO in French or in German, then a full
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(human) translation of the specification of the
patent into English is required at the time of
requesting unitary effect. If the patent was
prosecuted before the EPO in English, then a full
translation is required into any other official
language of one of the Member States. The
transitional period is scheduled to terminate once
“high quality” machine translations into all official
languages of the Union are available. The
quality of the translations will be measured by an
independent expert committee, and the EPO
have a maximum of 12 years to meet their
standards.

As a gesture towards applicants belonging to
any Member State that does not have English,
French or German as an official language, during
the transitional period applicants of these States
will be offered a reimbursement of the costs for
translating from their language into one of the
three official languages.

If a European patent with unitary effect is ever
litigated it appears that it will be down to the
patent proprietor to provide translations. A full
(human) translation of the patent into an official
language of the Member State in which
infringement occurred, or in which the infringer
lives, is required. The patent proprietor may also
need to provide a full translation of the patent
into the language of proceedings of the court.
The courts will also have discretion to take the
language issue into consideration when looking
at awarding damages following  court
proceedings.

Conclusions

The primary aim of the proposed unitary right is
to reduce costs for small and medium-sized
enterprises. But it is interesting to consider what
the more prolific patent filers will make of the
new system. Our feedback has suggested that
those with a choice may opt for the old system
and actively avoid a unitary right. Why allow the
fate of one’s patent protection to be decided
based on a single patent?

Nevertheless, with these latest steps the unitary
European patent has come close to being
realised. However, we must not forget that these
recent developments do not deal with the more
complex issue of enforcing a unitary patent
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across Europe. For that, we need a central
European patent court, the development of
which is proving to be somewhat more difficult
than the unitary patent right. On the positive
side we are increasingly finding that the courts of
EPC Member States are making an effort to take
into account corresponding decisions by other
national courts. This type of harmonisation would
appear to make a truly unitary patent right,
granted and enforced as one patent, inevitable.

Note on the Enhanced Cooperation
Procedure
The enhanced cooperation procedure,

introduced under the Amsterdam Treaty, enables
requesting Member States to establish a legal
framework for closer cooperation with one
another. Member states wishing to use the
procedure, make a request to the European
Commission for enhanced cooperation. If
acceptable, the Commission present a proposal
to the European Council and Parliament
requesting  authorisation. The  Enhanced
cooperation procedure requires a minimum of
one-third of member states of the EU (9 of the
27) to file the initial request.

The Enhanced Cooperation Procedure therefore
allows member states of the EU flexibility in
achieving widely shared or common goals,
where a proposal is blocked by individual states
or a small group of states. It is therefore only
available as a last resort where objectives
cannot be achieved normally. The procedure
further does not allow for an extension of powers
outside those permitted normally by the treaties
of the European Union.
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